Bray Lines Incorporated v. Utah Carriers, Inc., a Utah corporation, and G. Eugene England, an individual : Brief of Respondent by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1986
Bray Lines Incorporated v. Utah Carriers, Inc., a
Utah corporation, and G. Eugene England, an
individual : Brief of Respondent
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Michael K. Mohrman; Richards, Brandt, Miller & Nelson; Attorney for Respondent.
John T. Caine; Richards, Caine & Richards; Attorney for Appellant.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Bray Lines Incorporated v. Utah Carriers Inc, No. 860133.00 (Utah Supreme Court, 1986).
https://digitalcommons.law.byu.edu/byu_sc1/956





10 3CKETNo.-gfc°'a3-r* Ttt THE SUPREME COURT OF THE STATE OF UTAH 
BRAY LINES INCORPORATED, 
Plaintiff/Respondent, 
vs. 
UTAH CARRIERS, INC., a Utah 
corporation, and G. EUGENE 
ENGLAND, an individual, 
Defendants/Appellants. 
Case No. 20756 
%t> 03 -Cfr-
BRIEF OF RESPONDENT 
An appeal from the Judgment of the Third Judicial 
District Court in and for Salt Lake City, State of 
Utah, the Honorable James S. Sawaya presiding. 
John T. Caine of 
RICHARDS, CAINE & RICHARDS 
Attorney for Appellant 
G. Eugene England 
2568 Washington Boulevard 
Ogden, Utah 84401 
Michael K. Mohrman of 
RICHARDS, BRANDT, MILLER & NELSON 




P.O. Box 2465 r = <i 
S a l t Lake C i t y , - U T & 5 1 1 # 
NOV 41985 
;i 
r ;--k f^n-arriP r.nvrt. l?lsh 
IN THE SUPREME COURT OF THE STATE OF UTAH 
BRAY LINES INCORPORATED, 
Plaintiff/Respondent, 
vs. 
UTAH CARRIERS, INC., a Utah 
corporation, and G. EUGENE 
ENGLAND, an individual, 
Defendant/Appellants. 
Case No. 20756 
BRIEF OF RESPONDENT 
An appeal from the Judgment of the Third Judicial 
District Court in and for Salt Lake City, State of 
Utah, the Honorable James S. Sawaya presiding. 
John T. Caine of 
RICHARDS, CAINE & RICHARDS 
Attorney for Appellant 
G. Eugene England 
2568 Washington Boulevard 
Ogden, Utah 84401 
Michael K. Mohrman of 
RICHARDS, BRANDT, MILLER & 
NELSON 
Attorney for Respondent 
CSB Tower 
50 South Main #700 
P.O. Box 2465 
Salt Lake City, Utah 84110 
TABLE OF CONTENTS 
Page 
Table of Cases and Authorities ii 
Statement of Issue Presented for Review 1 
Determinative Provisions . . . 1 
Statement of the Case 1 
Nature of Case 1 
Statement of Facts 2 
Summary of Arguments 5 
Argument 6 
1. Summary Judgment was properly granted 
against the defendants because no 
material question of fact existed 
concerning the defendants' liability 
on the Promissory Note 6 
2. Summary Judgment was a proper remedy 
against defendant G. Eugene England 
because no question of fact existed 
as to his liability as guarantor of 
the original note 9 
3. The defendant's argument asserting 
failure of consideration must fail 




1. Appendix A - Promissory Note 
2. Appendix B - Guarantee 
3. Appendix C - Promissory Note 
4. Appendix D - Affidavit of Frank Cochran . . 
- i -
TABLE OF AUTHORITIES 
Page 
A. CASES 
Adams v. Liedholt, 38 Colo.App. 463, 536 P.2d 15, 
aff'd 579 P.2d 618 (1976) 13 
Beacons Bar V Ranch v. Huth, 664 P.2d 455, 459 
(Utah 1983) 7, 8 
Biesinger v. Behunin, 584 P.2d 801, 803 (Utah 1978). 7 
Boise Cascade Corp. v. Stonewood Corp., 655 P.2d 668 
(1982) 
Coombs v. Ouzounian, 24 Utah 2d 39, 465 P.2d 356 
(1970) 12 
Fagala v. Morrison, 246 S.E.2d 408 (Ga.App. 1978). 
Fuller v. Favorite Theater Co., 230 P.2d 335 (Utah 
1951) 13 
Keil v. Glacier Park, Inc., 614 P.2d 502, 506 
(Mont. 1980) . . . . . . . . . . . 12 
Klinke v. Famous Recipe Fried Chicken, 94 Wash.2d 
255, 616 P.2d 644, 646 (1980) 11 
Lake Killarney Apartments, Inc. v. Thompson's Estate, 
283 So.2d 102 (Fla. 1973) 8 
Larsen v. Wycoff Co., 624 P.2d 1151, 1155 (Utah 
1981) 12 
Metropolitan Convoy v. Chrysler Corp., 58 Del. 286, 
208 A.2d 519, 521 (1966) 11 
National Dollar Stores v. Wagnon, 97 Cal.App.2d 915, 
219 P.2d 49, 52 (1950) 12 
Petty v. Gidy Mfg. Corp, 17 Utah 2d 32, 404 P.2d 30, 
32 (1965) 10, 11,12 
Russell v. Park City Utah Corp., 548 P.2d 889, 891 
(Utah 1976) 7 
- ii -
Smith v, Boise Kenworth Sales, Inc., 102 Idaho 63, 
625 P.2d 417, 422 (1981) 
Spencer v. Community Hospital of Evanston, 87 Ill.App, 
3d 214, 408 N.E.2d 981, 985 (1980) 
Sugarhouse Finance Co. v. Anderson, 610 P.2d 1369, 
1373 (Utah 1980) 
B. Rules 
Rule 56(c), Utah Rules of Civil Procedure 
C. Statutes 
Utah Code Ann. §70A-2-302 (i) . 
- iii -
STATEMENT OF ISSUE PRESENTED FOR REVIEW 
Whether the trial court's granting of the plaintiff's 
Motion for Summary Judgment was appropriate in a case 
wherein there was no dispute that the defendant signed a 
personal guarantee for payment of a corporate obi Igation 
upon which the corporation defaulted. 
DETERMINATIVE PROVISIONS 
There are no constitutional provisions, statutes, 
ordinances, r ul es or reg illations, or other measures whose 
interpretation is determinative of the issue presented for 
review. 
STATEMENT OF THE CASE 
Nature of Case: This is an appeal from a decision 
of the Third Judicial District Court, in and for Salt Lake 
County, State of Utah, the Honorable James S. Sawaya 
presiding, q rant in<j the p 1 a int iff1 s Mot i on for Summary 
Judgment against the defendants Utah Carriers, Inc. and G. 
Eugene England. Specifically, the defendant G. Eugene 
England appeals the Summary Judgment as it appl i es to him. 
The Motion for Summary Judgment was evidently based upon the 
fact that the defendant G. Eugene England had signed a 
Promissory Note on behalf of the defendant Utah Carriers, 
Inc. and a personal guarantee of that note as well. The 
defendant G. Eugene England asserts on appeal that the 
granting of the Motion for Summary Judgment was improper and 
relies on allegations • failure of consi deratj on , whereas 
the plaintiff asserts that the Summary Judgment was properly 
granted because no issue of fact material to the case 
existed. 
Statement of Facts: The undisputed facts of this 
case are as follows: 
1. The defendant Utah Carriers, Inc., was at all 
times material to the plaintiff's cause of action a 
corporation in good standing having been duly organized 
pursuant to the laws of the State of Utah. (Defendants1 
Answer, paragraph 1.) 
2. The defendant G. Eugene England was at all times 
pertinent to the plaintiff's cause of action a resident of 
Salt Lake City, County of Salt Lake, State of Utah. 
(Defendants' Answer, paragraph 2.) 
3. On April 12, 1978, the plaintiff Bray Lines, 
Inc. transferred authority to operate motor carrier service 
over certain routes ("operating rights") to the defendant 
Utah Carriers. In exchange, the defendant Utah Carriers 
executed and delivered to plaintiff its Promissory Note 
whereby the defendant Utah Carriers, Inc. promised to pay to 
plaintiff Bray Lines, Inc. the sum of Three Hundred Nine 
Thousand Four Hundred Thirty-Eight and 49/100 Dollars 
($309,438.49) plus interest at the rate of nine percent (9%) 
per annum from that date until maturity on April 12, 1983. 
The Promissory Note was signed on behalf of Utah Carriers, 
Inc. by G. Eugene England. The plaintiff Bray Lines, Inc. 
is and was at all times pertinent to the plaintiff's cause 
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of action the owner and holder of the note. A copy of the 
note is contained in Appendix "A" to this Brief. 
(Plaintiff's Complaint, paragraph 4; Defendants1 Answer, 
paragraphs 12, 13, and 14.) 
4. Pursuant to the terms of the Promissory Note the 
defendant made periodic payments on the note to and 
including December 4, 1980. As of that time there was an 
outstanding balance of Forty-Four Thousand Five Hundred 
Fifty-Six and 39/100 Dollars ($44,556.39). (Plaintiff's 
Complaint, paragraph 5.) Neither of the defendants have 
paid to plaintiff the sum of Forty-Four Thousand Five 
Hundred Fifty-Six 39/100 Dollars ($44,556.39). (Plaintiff's 
Complaint, paragraph 6.) 
6. On April 12, 1978, defendant G. Eugene England 
executed a document whereby he unconditionally guaranteed 
the payment of the Promissory Note referred to and contained 
in Appendix "A". The defendant Utah Carriers, Inc. was in 
default with respect to the previously referred to note. As 
a consequence, the defendant G. Eugene England owed the 
plaintiff the sum of Forty-Four Thousand Five Hundred Fifty-
Six 39/100 Dollars ($44,556.39), with interest thereon at 
the rate of nine percent (9%) per annum from December 4, 
1980. A copy of the Guarantee is included in Appendix "B" 
to this Brief. (Plaintiff's Complaint, paragraph 9 and 
Appendix B.) 
7. On March 19, 1980, for additional "operating 
rights", the defendant Utah Carriers, Inc. executed and 
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delivered to plaintiff a Promissory Note whereby defendant 
Utah Carriers, Inc. promised to pay to plaintiff Bray 
Lines, Inc. the sum of Twenty-Two Thousand and No/100 
Dollars ($22,000.00). The plaintiff Bray Lines is and at 
all times material to the case at hand was the owner and 
holder of the note. A copy of that note is included in 
Appendix "C" to this Brief. 
8. The March 19, 1980 note is not a part of this 
appeal. 
9. On May 2, 1984, the plaintiff Bray Lines, Inc. 
filed a Complaint in this matter seeking recovery of the 
principal and unpaid interest on the two notes and guarantee 
to the first named note, together with costs and attorney's 
as provided for in the instruments. (Plaintiff's Complaint) 
10. Following the defendants' Answer to the 
plaintiff's Complaint, the plaintiff filed a Motion for 
Summary Judgment and a Memorandum in Support along with the 
Affidavit of Frank Cochran, an officer of the plaintiff 
Bray Lines, Inc. The Affidavit of Frank Cochran is 
contained in Appendix "D" to this Brief. 
11. On April 15, 1985 the plaintiff's Motion for 
Summary Judgment came on for hearing in front of the 
Honorable Judge James Sawaya. Judge Sawaya granted the 
plaintiff's Motion for Summary Judgment upon the grounds 
that there was no issue of material fact precluding the 
plaintiff's Motion. On May 16, 1985 Judge Sawaya 
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submitted an additional ruling clarifying that his Order 
granting Judgment was entered against both named defendants. 
12. The defendant G. Eugene England appeals from the 
granting of the Summary Judgment against him. 
SUMMARY OF ARGUMENTS 
The trial court did not err in granting the 
plaintiff's Motion for Summary Judgment. There was simply 
no issue of material fact which would allow the trial court 
to deny the plaintiff's Motion for Summary Judgment. 
Specifically, the defendant G. Eugene England has admitted 
that he signed the Promissory Note and that he signed the 
accompanying guarantee. Further, the Brief of the 
defendant/appellant admits that the Promissory Note was 
executed in order to pay for operating rights which at the 
time of the signing of the Promissory Note did in fact have 
a negotiated value of Three Hundred Nine Thousand Four 
Hundred Thirty-Eight and 39/100 Dollars ($309,438.39). The 
defendant G. Eugene England states in his Brief that it 
wasn't until 1980 that deregulation had an impact on the 
value of the operating authority in question. The defendant 
G. Eugene England alleges that as a result of the changes in 
the industry there was a failure of consideration. However, 
none of the mere allegations of the defendant G. Eugene 
England rise to the level of a legal defense. 
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In the first instance, there was no material question 
of fact with regard to the defendants1 liability on the 
Promissory Note, It is clear that G. Eugene England signed 
the note on behalf of Utah Carriers, Inc. as President, 
and in fact this has never been disputed by the defendants. 
(See Appendix "A".) Further, it is clear that G. Eugene 
England signed the guarantee in question. (See Appendix 
11B".) Also, it is clear that the defendants made payments 
on the Promissory Note for some extended period of time. 
Second, Summary Judgment against the defendant G. Eugene 
England was proper because no question of material fact 
existed as to his liability as guarantor of the original 
note. There is Utah case law directly on point with regard 
to this issue. Finally, it appears that the plaintiff's 
argument asserting a failure of consideration cannot prevail 
because a good and valuable substitute for consideration 
existed under the law. This good and valuable substitute 
was in the nature of promissory estoppel, all of the 
elements of which were met in this case. Consequently, the 
defendant cannot prevail on this appeal. 
ARGUMENT 
POINT I 
SUMMARY JUDGMENT WAS PROPERLY GRANTED AGAINST THE 
DEFENDANTS BECAUSE NO MATERIAL QUESTION OF FACT EXISTED 
CONCERNING THE DEFENDANTS1 LIABILITY ON THE PROMISSORY NOTE. 
Rule 56(c) of the Utah Rules of Civil Procedure 
provides that summary judgment: 
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[S]hall be rendered forthwith if the 
pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with affidavits, if any, show 
that there is no genuine issue as to 
any material fact and that the moving 
party is entitled to a judgment as a 
matter of law. 
(emphasis added). No issues of material fact of law exist in 
the present case that are sufficient to preclude summary 
judgment. 
The Utah Supreme Court has repeatedly stated that: 
Persons dealing at arms length are 
entitled to contract on their own terms 
without the intervention of the courts 
for the purpose of relieving one side or 
the other from the effects of a bad 
bargain. 
Bekins Bar V Ranch v. Huth, 664 P.2d 455, 459 (Utah 1983), 
Biesinger v. Behunin, 584 P.2d 801, 803 (Utah 1978); 
accord, Russell v. Park City Utah Corp., 548 P.2d 889, 891 
(Utah 1976). The defendants in the present case are seeking 
to escape the effects of such just a bad bargain. In 1978 the 
defendants freely executed a Promissory Note and Guarantee in 
exchange for the plaintiff's transfer of rights to operate 
certain trucking routes. This has never been denied by the 
defendants, either in their Answer or at the time of the 
Motion for Summary Judgment. Subsequently, and over two years 
later, congressional deregulation of the trucking industry 
made the rights less valuable. Then and only then did the 
defendants cease payment on the notes. 
Defendants assert that enforcement of the notes would 
be unconscionable because the operating rights are currently 
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less valuable than at the time the notes were executed. 
However, unconscionability generally requires both a lack of 
meaningful choices on the part of one party (most often caused 
by gross inequality of bargaining power) and contract terms 
unreasonably favorable to the other party. Bekins Bar V 
Ranch, supra, 664 P.2d at 461-2. Determination of these 
factors is usually made with respect to conditions that 
existed at the time the contract was made. Id. See 
also, Utah Code Ann. §70A-2-302(i) (defense of 
unconscionability under Uniform Commercial Code requires 
unconscionability at the time the contract was made). In the 
present case, there is no suggestion that there was any 
inequality of bargaining power or that the terms of the 
contract were unreasonably favorable to one party or the other 
at the time the notes were executed. Nor was there any 
mistake as to the terms or subject matter of the contract. 
Neither party could have foreseen better than the other that 
Congress would deregulate trucking in the future. See also, 
Lake Killarney Apartments, Inc. v. Thompson's Estate, 283 
So.2d 102 (Fla. 1973) (rule that subsequent worthlessness of 
subject matter of Promissory Note does not entitle debtor to 
assert failure of consideration); accord, Fagala v. 
Morrison, 246 S.E.2d 408 (Ga.App. 1978). Relieving Utah 
Carriers and G. Eugene England of contractual obligations 
would call into question the validity of all contracts where 
the rights of a party might be made less valuable by because 
of unforeseen subsequent circumstances. That Utah Carriers 
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made a bad bargain in light of subsequent events should not be 
grounds for relieving it or G. Eugene England of that bargain, 
especially since it received the benefits of that bargain for 
over two years before deregulation. 
POINT TWO 
SUMMARY JUDGMENT WAS A PROPER REMEDY AGAINST DEFENDANT G. 
EUGENE ENGLAND BECAUSE NO QUESTION OF FACT EXISTED 
AS TO HIS LIABILITY AS GUARANTOR OF THE ORIGINAL NOTE. 
Defendant G. Eugene England alleges failure of 
consideration for his guarantee of the original notes because 
only Utah Carriers benefitted from the transaction. However, 
in Boise Cascade Corp. v. Stonewood Corp., 655 P.2d 668 
(Utah 1982), the Utah Supreme Court held that a corporate 
officer may be held liable on a guarantee of a loan to the 
corporation, even though the officer was no longer with the 
corporation when it defaulted, because the lender's extension 
of credit to the corporation constituted sufficient 
consideration for the guarantee. Id. at 669. See also, 
38 Am.Jur. 2d Guaranty, §44 (independent consideration 
not required when guarantee contemporaneous with principal 
obligation). It is important to note here that the defendant 
G. Eugene England signed the original Promissory Note on 
behalf of Utah Carriers, Inc. as a President, as well as the 
guarantee. Although the defendants allege in their Brief that 
G. Eugene England never exercised any authority at Utah 
Carriers nor was he compensated in any way by Utah Carriers it 
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is nonetheless admitted that G. Eugene England was a principal 
organizer of that organization, and he held himself out as the 
President of Utah Carriers, Inc. Also, it is ludicrous to 
argue that Bray Lines had him sign a guarantee for no reason 
at all. It appears that the case of Boise Cascade Corp. v 
StonewoodCorp., supra., is directly on point. Therefore, 
defendant England may not escape liability on the note he 
guaranteed for Utah Carriers. 
POINT THREE 
THE DEFENDANTS ARGUMENT ASSERTING FAILURE OF 
CONSIDERATION MUST FAIL BECAUSE THERE WAS A GOOD AND 
VALUABLE SUBSTITUTE. 
The defendant in his Brief makes much of the fact that 
there was a failure of consideration. This plaintiff 
vigorously opposes that notion; however, even if there were a 
determination that the defense of failure of consideration was 
available, the summary judgment must stand because there was a 
good and valuable substitute for the consideration which the 
defendants so vigorously contend was lacking. In Utah, the 
doctrine of promissory estoppel is applicable where an 
individual has made a promise that the individual should 
reasonably expect to induce action or forebearance on the 
part of the promisee or a third person, and the promise does 
induce such action or forebearance on the basis of 
justifiable reliance. The individual is then estopped to 
deny or repudiate the promise should the promisee or some 
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third party suffer detriment thereby. Suqarhouse Finance 
Co. v. Anderson, 610 P.2d 1369, 1373 (Utah 1980). The 
necessary elements for asserting promissory estoppel were 
stated by this Court in Petty v. Gidy Mfg. Corp., 17 
Utah 2d 32, 404 P.2d 30, 32 (1965). There the Court held that 
promissory estoppel is: 
Resorted to only where circumstances are 
such that equity and good conscience 
render its application imperative in 
order to avoid an obvious unfairness and 
injustice. Further prerequisites to the 
interposition of such an estoppel are 
the requirements that the promise or 
representation relied on must be 
sufficiently definite and certain that 
the plaintiff acting as a reasonable and 
prudent person under the circumstances 
would be justified in placing reliance 
upon it . . . . (Footnotes omitted.) 
Thus, the following prerequisites are necessary to show 
promissory estoppel. 
1. "Doctrine of promissory estoppel is intended as 
a substitute for consideration, and not as a substitute for 
an agreement between the parties." Smith v. Boise Kenworth 
Sales, Inc., 102 Idaho 63, 625 P.2d 417, 422 (1981) (emphasis 
added). Promissory estoppel necessarily requires the 
existence of a promise. Klinke v. Famous Recipe Fried 
Chicken, 94 Wash.2d 255, 616 P.2d 644, 646 (1980). In this 
case there certainly was a promise given by G. Eugene England 
to pay any amounts not paid by Utah Carriers, Inc. This 
promise has never been denied. 
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2. "In order to establish a contract by the doctrine 
of promissory estoppel, the terms of the promise must be 
certain." Keil v. Glacier Park, Inc., 614 P.2d 502, 506 
(Mont. 1980); Petty v. Gidy Mfg. Corp., supra. See 
also, Metropolitan Convoy v. Chrysler Corp., 58 Del. 286, 
208 A.2d 519, 521 (1966); National Dollar Stores v. 
Wagnon, 97 Cal.App.2d 915, 219 P.2d 49, 52 (1950). In 
this case the terms of the promise are very clear as setout in 
the Promissory Note and the guarantee. There is nothing 
unclear about the note or the guarantee. 
3. The reliance by the plaintiff must be 
reasonable. A party claiming an estoppel cannot rely on 
representations or acts if they are contrary to his or her own 
knowledge of the truth or if he or she had means by which with 
reasonable diligence could have ascertained the true 
situation. Indeed, a determination of the issue of estoppel 
is not dependent upon the subjective state of mind of the 
party claiming the estoppel, but rather is based on the 
objective test of what a reasonable person would conclude 
under the circumstances. Larsen v. Wycoff Co., 624 P.2d 
1151, 1155 (Utah 1981); Coombs v. Ouzounian, 24 Utah 2d 
39, 465 P.2d 356 (1970). In this case the objective facts 
would indicate that it was more than reasonable for Bray 
Lines, Inc. to rely upon the representations of G. Eugene 
England who held himself out as the President of Utah 
Carriers, Inc. and as the guarantor for their obligation. 
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4. Finally, some measurable and ascertainable damages 
must be suffered by the promisee. Sugarhouse Finance Co. 
v. Anderson, supra. In this case it is obvious that the 
plaintiff Bray Lines, Inc. has suffered ascertainable 
damages in the amount of the shortfall on the Promissory 
Note plus interest. 
Although the argument with regard to promissory 
estoppel was not raised in the plaintiff's pleadings below 
or at the hearing on plaintiff's Motion for Summary Judgment, 
that does not preclude the respondent from bringing those 
defenses at this time. Although the appellants may not raise 
such a contention for the first time on appeal, the respondent 
may urge any point reflected by the record in support of its 
judgment in the appellate process. Spencer v. Community 
Hospital of Evanston, 87 Ill.App.3d 214, 408 N.E. 2d 981, 
985 (1980). See also, Fuller v. Favorite Theater Co., 230 
P.2d 335 (Utah 1951) (ordinarily respondent may urge any 
matter appearing in record in support of judgment appealed 
from); Adams v. Liedholt, 38 Colo.App. 463, 536 P.2d 
15, aff'd 579 P.2d 618 (1976). The plaintiff's arguments 
with regard to promissory estoppel are clearly presentable 
at this stage of the appellate proceedings and support its 
position. 
CONCLUSION 
The Summary Judgment in favor of Plaintiff Bray 
Lines, Inc. should be sustained on appeal because no genuine 
issues of fact existed concerning the defendants' liability on 
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the notes in question and because the plaintiff was entitled 
to judgment as a matter of law. The defendant freely 
purchased certain rights from the plaintiff. No duress, 
fraud, mistake or unequal bargaining power existed. Further, 
the defendant freely signed the guarantee and under existing 
Utah case law there was sufficient consideration to support 
that guarantee. Consequently, the Summary Judgment should be 
affirmed. ., / 
RESPECTFULLY SUBMITTED this y~^djay of «ecLUbm, 1985. 
DATED this */" day of Qfetfbber, 1985. 
2HAEL K.6MC5HI 
Attorney for Plaintiff/Respondent 
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John T. Caine 
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APPENDIX A 
$309f438.49 Denver, Colorado 
April 1? f 1978 
FOR VALUE RECEIVED, on or before April 12 / 1933, Utah 
Carriers, Inc. (hereinafter called "Borrower") promises to pay to the 
order of Bray Lines Incorporated (hereinafter called "Lender") the sum 
of Three Hundred Nine Thousand Four Hundred Thirty-Eight Dollars and 
Forty-Nine Cents ($309,438.-49), plus interest thereon at the rate of ~ 
nine percent (9%) per annum, frcm date to the date of maturity. 
Accrued interest and principal of this note shall be payable 
in monthly installments in an amount equal to five percent (5%) of the 
gross revenues generated by Borrower frcm operations under the author-
ities described in the security agreement executed an even date herewith 
frcm and after the date hereof. Payments shall be oaiiputed on a monthly 
basis beginning with the month of April- ,*1978, with payment for each 
month being remitted to Tender by the fifteenth day of the following 
jqqgnth. Each payment shall be applied first to accrued, interest:, witrt 
the balance, if any, applied to principal. In each 12-month period 
following this date, payments made^ pursuant to this paragraph must be no 
less _than the interest. due_JiorJ^t^^ (SPthe fxfteentlT^  
day of April , 1979, and each year thereafter, Borrower will pay any 
deficit due and owing under this minimum interest prepayment obligation. 
So long as any part of this note remains unpaid, Borrower 
shall furnish to lender annual and quarterly accountings of the revenues 
generated by Borrower under .said operating authorities, for calendar 
periods ending as of March 31, June 30, September 30, and December 31 of 
each year commencing with the quarter ending June 30 , 1978. Borrower 
shall also furnish to Lender copies of the quarterly and annual reports 
filed by Borrower with the Interstate CCxxmerce Cormission reflecting all 
operations by Borrower during each period. The periodic accountings 
shall be made in writing by Borrower within 30 days following the con-
clusion of each quarterly period, and shall be certified as being true 
and ccmplete by Borrower's chief executive officer. 
This note may be prepaid in part or in full at any time with-
out-penalty. 
In the event of default by Borrower, in the payment of any 
installment when due, or in the making of any reports to T^ rrlpr as 
required, the holder hereof may declare the unpaid principal and accrued 
interest on this note inmediately due and payable. 
Each maker, surety, endorser, and guarantor of this rota does 
hereby waive presentation of payment, notice of non-payment, protest and 
notice of protest, and does hereby agree to all extensions and renewals 
of this note, without notice. 
In the event this note is placed in the hands of an attorney 
for collection after maturity, Borrower agrees to pay an additional 
amount equal to costs incurred in its collection including reasonable 
This note is secured by a grant of a security interest in that 
collateral described in the security agreement executed this date. 
UTAH CARRIERS, INC. 
'G. EOgerie'England^  President x^ 
GUARANTY 
For value received, the urxlersigned hereby unconditionally 
guarantees the payment of that certain note from Utah Carriers, Inc. to 
Bray Lines Incorporated dated April 12 , 1978, and all extensions 
or renewals thereof, and all expenses (including reasonable attorneys' 
fees and legal expenses) incurred in the collection thereof, the en-
forcement of rights under any security therefor and the enforcement 
hereof, and waives presentment, demand, notice of dishonor, protest,. and 
all other notices whatsoever, and agrees that the holder of said note 
may from time to time extend or renew said note for any period (whether 
or not longer than the original period of said note) and grant any 
releases, cxnnpromises, or indulgences with respect to said note or any 
extension or renewal thereof or any security therefor or to any party 
liable thereunder or hereunder, all without notice to or consent of the 
undersigned and without affecting the liability of the undersigned 
hereunder. 
Signed this ;J day of /} 6y.<^ /' / 1978. 
- G. Eugene England 
APPENDIX B 
GUARANTY 
For value received, the undersigned hereby xinoonditionally 
guarantees the payment of that certain note from Utah Carriers, Inc. to 
Bray Lines Incorporated dated April 12 , 1978, and all extensions 
or renewals thereof, and all expenses (including reasonable attorneys' 
fees and legal expenses) incurred in the collection thereof, the en-
forcement of rights under any security tterefor and the enforcement 
hereof, and waives presentment, demand, notice of dishonor, protest <, and 
all other notices whatsoever, and agrees that the holder of said note 
may from time to time extend or renew said note for any period (whether 
or not longer than the original period of said note) and grant any 
releases, ccrnprcmises, or indulgences with respect to said note or any 
extension or renewal thereof or any security therefor or to any party 
liable thereunder or hereunder, ^ n without notice to or consent of the 
undersigned and without affecting the liability of the undersigned 
hereunder. 
Signed this /? day of /} fy^JxJ-- , 1978. 
- G. Eugene England 
APPENDIX C 
PBCMLSSOKf NOTE 
$22,000.00 March 19, 1980 
For value received, Utah Carriers, Inc., promises to pay to 
the order of Bray Lines Incorporated, 1401 North Little Street, P.O. 
Box 1191, Cushing OK 74023, the sum of Twenty-two Thousand Dollars, 
in installnrents as follows: $11,000 on March 19, 1981, and $11,000 
on March 19, 1982, with interest from the date hereof, at the rate 
of 10 percent per annum, payable with each installment of principal. 
Failure to make any payment of principal or interest when due shall 
cause the whole note to become immediately due and payable at once, 
without notice, presentment or demand, at the option of the holder 
hereof, and if this Note is not paid at any stated or accelerated 
maturity the maker agrees to pay in addition to principcil and interest 
all costs of collection including reasonable attorney's fees. 
UTAH CARRIERS, INC. 
ATTEST: 
Pox* ft Ct.. t^iL^j^ 
(Sec re ta ry ) 
(SEAL) 
APPENDIX D 
MICHAEL K. MOHRMAN [A4094] 
RICHARDS, BRANDT, MILLER 
& NELSON 
Attorneys for Plaintiff 
CSB Tower, Suite 700 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110 
Telephone: (801) 531-1777 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
BRAY LINES, INC., < 
Plaintiff, I 
vs. 
UTAH CARRIERS, INC. and 





[ Civil No. 
Frank Cochran, after being first duly sworn under oath, 
deposes and states as follows: 
1. That at all times material to this action he was 
an officer of plaintiff Bray Lines, Inc. 
2. That on April 12, 1978, plaintiff Bray Lines, Inc. 
transferred certain authority to operate motor carrier service 
("operating rights") to defendant Utah Carriers. 
3. That in exchange for this transfer of operating rights, 
defendant Utah Carriers executed and delivered a Promissory Note 
to plaintiff Bray Lines, Inc. in the amount of $309,438.49, plus 
interest at the rate of 9% per annum. 
4. That Utah Carriers ceased payment on the Note after 
December 4, 1980, at which time there was an outstanding balance 
of $44,556.39. 
5. That on March 19, 1980 plaintiff Bray Lines, Inc. 
transferred additional operating rights to defendant Utah 
Carriers. 
6. That in exchange for this transfer of operating rights, 
defendant Utah Carriers executed and delivered a Promissory Note 
in the amount of $22,000.00, plus interest at the rate of 10% per 
annum. 
7. That defendant Utah Carriers has not made any payments 
to plaintiff on the second Note. 
FURTHER, affiant sayeth naught. 
DATED this day of , 1985. 
FRANK COCHRAN 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
SUBSCRIBED AND SWORN before me this day of 
, 1985. 
My Commission E x p i r e s : NOTARY PUBLIC 
R e s i d i n g A t : 
Cl12/jwa/t2145 
